
 
 

Subpoenas – Are they worth the cost? 
  

A subpoena is a legal document which is issued by the Court following a request by one of the parties 

to proceedings. 

 

The purpose of the subpoena is to compel a third party to produce documents or give evidence at a 

hearing or Trial. Subpoenas can be issued to individuals or entities. Commonly, subpoenas are issued 

to financial institutions, accountants, treating physicians and government bodies. 

 

Requesting to have the Court issue a Subpoena can be a costly exercise and should be considered an 

action of last resort in many circumstances. Costs associated with Subpoena include:  

  

 A filing fee which is collected by the Court (unless you qualify for  a reduction of exemption of 

fees);  

 

 Personal service of the subpoena by a process server or bailiff;  

 

 Conduct money for compliance with the subpoena; and  

 

 Any other charges which may arise. For example, when a subpoena is issued to a financial 

institution, they may charge the owner of the bank account referred to in the subpoena, a fee for 

the production of duplicate statements.  

 

The cost of issuing a subpoena can amount to thousands of dollars depending on the nature and scope 

of the documents sought in a subpoena or the time it would take to give evidence at a hearing or Trial.  

 

A third party served with a subpoena must comply with the requests made in the subpoena, but there 

are exceptions to this rule.  A third party can object to all or part of a subpoena, provided that their 

objection is valid. For example, a subpoena may be set aside in whole or part on the following 

grounds: 

  

 Legal professional privilege; 

 

 Relevance, abuse of process, oppression or an alternative to discovery; 

 

 Self-incrimination and penalties; 

 

 Public interest or immunity; or 

 

 Confidentiality. 

  

If the third party is successful in their objection, all or part of a subpoena can be set aside, thereby 

relieving the third party of any obligation to produce documents or give evidence. This may result in 

a costs order being made against the person(s) who requested the Court to issue the Subpoena. 

 

In the event a third party objects to complying with a subpoena as outlined above, the Court will need 

to allocate time to hear any argument regarding the objection and will likely order the parties to the 



proceedings and the third parties to file affidavit material and submissions setting out their respective 

cases. 

 

A third party may also charge reasonable costs for complying with a subpoena.  

  

When serving the subpoena, it is compulsory to provide conduct money in the amount of $10 pursuant 

to the Family Law Rules 2004. If conduct money is not provided, the person served with the subpoena 

is not obliged to comply with the subpoena.  

 

The costs of complying with the information sought in a subpoena seeking production of documents, 

can often outweigh the amount of conduct money provided. In order to avoid an Order for costs being 

made against you, it would be wise to invite a third party to provide you with an estimate of their 

costs of complying with the subpoena prior to compliance occurring. The costs sought must be 

sufficient to meet the third party’s reasonable expenses of complying with the subpoena.  

  

In the event the subpoena issued is to compel the third party to give evidence at a hearing or Trial, 

the funds provided should be sufficient to cover the costs of public transport to and from the Court 

and a reasonable allowance for accommodation and meals as a result of having to attend Court (if 

applicable). In addition, the third party is entitled to be paid a witness fee for having to attend Court 

in compliance with the subpoena because they have missed a day of work or other circumstance.  

 

Prior to issuing a subpoena, you should think carefully. Some things you might wish to consider to 

limit the possibility of having to pay costs include:  

  

 Whether the information you are seeking is relevant; 

 

 Whether the production of documents sought in the subpoena will resolve an issue in the case; 

 

 Do you have evidence to put forward to support your position that the information sought in the 

subpoena is needed to resolve an issue in the case?  

 

 Whether you have endeavoured to obtain the information through other avenues in the first 

instance. For example, have you issued a formal request? Have you attempted to obtain an Order 

from the Court to have the other party in the proceedings disclose the information? 

 

  Is the wording of the subpoena precise and concise? For example, are the documents or 

information sought in the subpoena clearly described? 

 

In the event you are considering making a request to the Court to issue a subpoena, we recommend 

that you obtain legal advice to limit any costs you may need to pay to a third party. Alternatively, if 

you have been served with a subpoena and wish to discuss your rights and options, please contact our 

office on (08) 9226 3300.   

 

 


